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To amend the Investment Company Act of 1940 to remove certain restrictions
on the ability of business development companies to own securities of
investment advisers and certain financial ecompanies, to change certain
requirements relating to the capital structure of business development
companies, to direct the Securities and Exchange Commission to revise
certain rules relating to business development companies, and for other
purposes.
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House on the State of the Union, and ordered to be printed
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A BILL

To amend the Investment Company Act of 1940 to remove
certain restrictions on the ability of business development
companies to own securities of investment advisers and
certain financial companies, to change certain require-
ments relating to the capital structure of business devel-
opment companies, to direct the Securities and Exchange
Commission to revise certain rules relating to business

development companies, and for other purposes.
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Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Small Business Credit
Avarlability Act”.

SEC. 2. BUSINESS DEVELOPMENT COMPANY OWNERSHIP

OF SECURITIES OF INVESTMENT ADVISERS
AND CERTAIN FINANCIAL COMPANIES.
(a) IN GENERAL.—

(1) IN GENERAL.—Not later than 1 year after
the date of enactment of this Act, the Securities and
Exchange Commaission shall promulgate requlations to
codify the order in Investment Company Act Release
No. 30024, dated March 30, 2012. If the Commission
Jails to complete the regulations as required by this
subsection, a business development company shall be
entitled to treat such regulations as having been com-
pleted in accordance with the actions required to be
taken by the Commission until such time as such reg-
ulations are completed by the Commission.

(2) RULE OF CONSTRUCTION.—Nothing in this
subsection shall prevent the Commassion from issuing
rules to address potential conflicts of interest between
business development companies and investment ad-

VISErs.
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(b) PERMISSIBLE ASSETS OF AN KLIGIBLE PORTFOLIO
CoOMPANY.—Section 55 of the Investment Company Act of
1940 (15 U.S.C. 80a—54) is amended by adding at the end
the following:

“(¢c) SECURITIES DEEMED TO BE PERMISSIBLE AS-
SETS.—Notwithstanding subsection (a), securities that
would be described wn paragraphs (1) through (6) of such
subsection except that the issuer is a company described in
paragraph (2), (3), (4), (5), (6), or (9) of section 3(c) may
be deemed to be assets described in paragraphs (1) through
(6) of subsection (a) to the extent necessary for the sum of
the assets to equal 70 percent of the value of a business de-
velopment company’s total assets (other than assets de-
seribed i paragraph (7) of subsection (a)), provided that
the aggregate value of such securities counting toward such
70 percent shall not exceed 20 percent of the value of the
business development company’s total assets.”.

SEC. 3. EXPANDING ACCESS TO CAPITAL FOR BUSINESS DE-
VELOPMENT COMPANIES.

(a) IN GENERAL—RSection 61(a) of the Investment

Company Act of 1940 (15 U.S.C. 80a—60(a)) 1s amended—
(1) by redesignating paragraphs (2) through (4)

as paragraphs (3) through (5), respectively;
(2) by striking paragraph (1) and inserting the

Jollowing:
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“(1) Except as provided in paragraph (2), the
asset coverage requirements of subparagraphs (A) and
(B) of section 18(a)(1) (and any related rule promul-
gated under this Act) applicable to business develop-
ment companies shall be 200 percent.

“(2) The asset coverage requirements of subpara-
graphs (A) and (B) of section 18(a)(1) and of sub-
paragraphs (A) and (B) of section 18(a)(2) (and any
related rule promulgated under this Act) applicable to
a business development company shall be 150 percent
if—

“(A) within five business days of the ap-
proval of the adoption of the asset coverage re-
quirements described in clause (i1), the business
development company discloses such approval
and the date of ils effectiveness in a Form S—K
filed with the Commassion and in a notice on its
website and discloses in its periodic filings made
under section 13 of the Securities Exchange Act
of 1934 (15 U.S.C. 78m)—

“(1) the aggregate value of the senior
securities issued by such company and the
asset coverage percentage as of the date of
such company’s most recent financial state-

ments; and
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6
“(11) that such company has adopted

the asset coverage requirements of this sub-

paragraph and the effective date of such re-

quirements;

“(B) with respect to a business development
company that issues equity securities that are
registered on a national securities exchange, the
periodic filings of the company under section
13(a) of the Securities Exchange Act of 1934 (15
US.C. 78m) include disclosures reasonably de-
signed to ensure that shareholders are informed
of—

“(1) the amount of indebtedness and
asset coverage ratio of the company, deter-
mined as of the date of the financial state-
ments of the company dated on or most re-
cently before the date of such filing; and

“(1n) the principal risk factors associ-
ated with such indebtedness, to the extent
such risk s wncurred by the company; and
“(C)(v) the application of this paragraph to

the company s approved by the required major-
ity (as defined in section 57(0)) of the directors
of or general partners of such company who are

not anterested persons of the business develop-
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stock 1s issued in accordance with paragraph (6)

7

ment company, which application shall become
effective on the date that is 1 year after the date
of the approval, and, with respect to a business
development company that issues equity securi-
ties that are not registered on a national securi-
ties exchange, the company extends, to each per-
son who s a shareholder as of the date of the ap-
proval, an offer to repurchase the equity securi-
ties held by such person as of such approval date,
with 25 percent of such securities to be repur-
chased n each of the four quarters following such
approval date; or

“(1n) the company obtains, at a special or
annual meeting of shareholders or partners at
which a quorum s present, the approval of more
than 50 percent of the votes cast of the applica-
tion of this paragraph to the company, which
application shall become effective on the date 1m-
mediately after the date of the approval.”;
(3) in paragraph (3) (as redesignated), by in-

serting “or which s a stock, provided that all such

)

after “indebtedness”;

(4) wn subparagraph (A) of paragraph (4) (as re-

designated)—
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(A) wn the matter preceding clause (1), by

striking “voting”; and
(B) by amending clause (111) to read as fol-
lows:

“(1) the exercise or conversion price
at the date of issuance of such warrants, op-
twons, or rights 1s not less than—

“(I) the market value of the secu-
rities issuable upon the exercise of such
warrants, options, or rights at the date
of issuance of such warrants, options,
or rights; or

“(II) if no such market value ex-
1sts, the net asset value of the securities
issuable upon the exercise of such war-
rants, options, or rights at the date of
issuance of such warrants, options, or
rights; and”; and

(5) by adding at the end the following:

“(6)(A) QUALIFIED INSTITUTIONAL BUYER.—Fx-
cept as provided in subparagraph (B), the following
shall not apply to a senior security which is a stock
and which s issued to and held by a qualified insti-
tutional buyer (as defined in section 3(a)(64) of the

Securities Exchange Act of 1934):
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“(v) Subparagraphs (C) and (D) of section
18(a)(2).

“(1n) Subparagraph (E) of section 18(a)(2),
to the extent such subparagraph requires any
priority over any other class of stock as to dis-
tribution of assets upon Liquidation.

“(ir) With respect to a senior security
which s a stock, subsections (¢) and (1) of sec-
tion 18.

“(B) INDIVIDUAL INVESTORS WHO ARE NOT
QUALIFIED INSTITUTIONAL BUYERS.—Subparagraph
(A) shall not apply with respect to a senior security
which 1s a stock and which 1s 1ssued to a person who
18 not known by the business development company to
be a qualified institutional buyer (as defined in sec-
tion 3(a) of the Securities Exchange Act of 1934).

“(7) RULE OF CONSTRUCTION.—Notwithstanding
any other provision of law, any additional class of
stock issued pursuant to this section must be issued
m accordance with all investor protections contained
m all applicable federal securities laws administered
by the Commaission.”.

(b) CONFORMING AMENDMENTS.—The Investment

24 Company Act of 1940 (15 U.S.C. 80a—1 et seq.) is amend-

25
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(1) in section 57—

(A) in subsection (j)(1), by striking “section
61(a)(3)(B)” and mserting “section
61(a)(4)(B)”; and

(B) in subsection (n)(2), by striking “sec-
tion  61(a)(3)(B)” and inserting  “section
61(a)(4)(B)”; and
(2) in  section 63(3), by striking “section

61(a)(3)” and inserting “section 61(a)(4)”.
SEC. 4. PARITY FOR BUSINESS DEVELOPMENT COMPANIES
REGARDING OFFERING AND PROXY RULES.
(a) REVISION TO RULES.—Not later than 1 year after
the date of enactment of this Act, the Securities and K-
change Commaission shall revise any rules to the extent nec-
essary to allow a business development company that has
filed an election pursuant to section 54 of the Investment
Company Act of 1940 (15 U.S.C. 80a—53) to use the securi-
ties offering and proxy rules that are available to other
wssuers that arve requirved to file reports under section 13
or section 15(d) of the Securities Exchange Act of 1934 (15
U.S.C. 78m; 780(d)). Any action that the Commassion takes
pursuant to this subsection shall include the following:
(1) The Commaission shall revise rule 405 under

the Securities Act of 1933 (17 C.F.R. 230.405)—
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(A) to remove the exclusion of a business de-
velopment company from the definition of «a
well-known seasoned issuer provided by that rule;
and

(B) to add registration statements filed on
Form N=2 to the definition of automatic shelf
registration statement provided by that rule.

(2) The Commassion shall revise rules 168 and
169 under the Securities Act of 1933 (17 C.F.R.
230.168 and 230.169) to remove the exclusion of a
business development company from an issuer that
can use the exemptions provided by those rules.

(3) The Commission shall revise rules 163 and
163A under the Securities Act of 1933 (17 C.F.R.
230.163 and 230.1634) to remove a business develop-
ment company from the list of issuers that are ineli-
gible to use the exemptions provided by those rules.

(4) The Commaission shall revise rule 134 under
the Securities Act of 1933 (17 C.F.R. 230.134) to re-
move the exclusion of a business development com-
pany from that rule.

(5) The Commassion shall revise rules 138 and
139 under the Securities Act of 1933 (17 C.F.R.

230.138 and 230.139) to specifically include a busi-
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ness development company as an issuer to which those
rules apply.

(6) The Commission shall revise rule 164 under
the Securities Act of 1933 (17 C.F.R. 230.164) to re-
move a business development company from the list
of 1ssuers that are excluded from that rule.

(7) The Commassion shall revise rule 433 under
the Securities Act of 1933 (17 C.F.R. 230.433) to spe-
cifically include a business development company that
18 a well-known seasoned issuer as an issuer to which
that rule applies.

(8) The Commassion shall revise rule 415 under
the Securities Act of 1933 (17 C.F.R. 230.415)—

(A) to state that the registration for securi-
ties provided by that rule includes securities reg-
istered by a business development company on
Form N=2; and

(B) to provide an exception for a business
development company from the requirement that
a Form N=2 registrant must furnish the under-
takings required by item 34.4 of Form N—2.

(9) The Commassion shall revise rule 497 under
the Securities Act of 1933 (17 C.F.R. 230.497) to in-
clude a process for a business development company

to file a form of prospectus that is parallel to the
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process for filing a form of prospectus under rule
424(D).

(10) The Commassion shall revise rules 172 and
173 wunder the Securities Act of 1933 (17 C.F.R.
230.172 and 230.173) to remove the exclusion of an
offering of a business development company from
those rules.

(11) The Commassion shall revise rule 418 under
the Securities Act of 1933 (17 C.F.R. 230.418) to pro-
vide that a business development company that would
otherwise meet the eligibility requirements of General
Instruction 1A of Form S-3 shall be exempt from
paragraph (a)(3) of that rule.

(12) The Commission shall revise rule 14a—101
under the Securities Exchange Act of 1934 (17 C.F.R.
240.14a—101) to provide that a business development
company that would otherwise meet the requirements
of General Instruction I.A of Form S-3 shall be
deemed to meet the requirements of Form S-3 for
purposes of Schedule 14A.

(13) The Commassion shall revise rule 103 under
Regulation FD (17 C.F.R. 243.103) to provide that
paragraph (a) of that rule applies for purposes of
Form N-2.

*HR 3868 RH
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(b) REVISION TO ForM N-2.—Not later than 1 year
after the date of enactment of this Act, the Commission shall
revise Form N—2—

(1) to include an item or instruction that is

similar to wtem 12 on Form S-3 to provide that a

business development company that would otherwise

meet the requirements of Form S=3 shall incorporate
by reference its reports and documents filed under the

Securities Exchange Act of 1934 into ils registration

statement filed on Form N-2; and

(2) to include an ttem or instruction that is
similar to the instruction regarding automatic shelf

offerings by well-known seasoned issuers on Form S—

3 to provide that a business development company

that s a well-known seasoned issuer may file auto-

matic shelf offerings on Form N-2.

(¢c) TREATMENT IF REVISIONS NOT COMPLETED IN
TIMELY MANNER.—If the Commaission fails to complete the
revisions required by subsections (a) and (b) by the time
required by such subsections, a business development com-
pany shall be entitled to treat such revisions as having been
completed in accordance with the actions required to be
taken by the Commission by such subsections until such

time as such revisions are completed by the Commission.

*HR 3868 RH
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1 (d) RULE OF CONSTRUCTION.—Any reference in this
2 section to a rule or form means such rule or form or any

3 successor rule or form.
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and ordered to be printed




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue true
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck true
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError false
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <>
    /CHT <>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV <>
    /HUN <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF che devono essere conformi o verificati in base a PDF/X-1a:2001, uno standard ISO per lo scambio di contenuto grafico. Per ulteriori informazioni sulla creazione di documenti PDF compatibili con PDF/X-1a, consultare la Guida dell'utente di Acrobat. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 4.0 e versioni successive.)
    /JPN <>
    /KOR <>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die moeten worden gecontroleerd of moeten voldoen aan PDF/X-1a:2001, een ISO-standaard voor het uitwisselen van grafische gegevens. Raadpleeg de gebruikershandleiding van Acrobat voor meer informatie over het maken van PDF-documenten die compatibel zijn met PDF/X-1a. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 4.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents that are to be checked or must conform to PDF/X-1a:2001, an ISO standard for graphic content exchange.  For more information on creating PDF/X-1a compliant PDF documents, please refer to the Acrobat User Guide.  Created PDF documents can be opened with Acrobat and Adobe Reader 4.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /HighResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


		Superintendent of Documents
	2016-04-19T21:45:12-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




